IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: EQUI MED, | NC. : MASTER FI LE NO.
SECURI TI ES LI Tl GATI ON : 98- cv-5374 (NS)
Thi s Docunment Relates to :
ALL ACTI ONS
CLASS ACTI ON
MEMORANDUM AND ORDER
Norma L. Shapiro, S.J. March 3, 2003

Plaintiff’s class counsel petitions for attorney’s fees in the
amount of $540, 000. 00 and costs in the anpbunt of $124,184.35, in
accordance with a Settl enent Agreenent approved by the court after
hearing on notice to the class (Menorandum and Order dated
Sept enber 20, 2002 (#212)).

The action, filed in Novenber 1998, alleged the corporate
def endant and certain of its officers and directors violated the
federal securities |aws by issuing a series of fal se and m sl eadi ng
public statenents regardi ng Equi Med’ s financi al condition. Because
of bankruptcy proceedings relating to Equi Med,! the court severed
and stayed the clains of the |lead plaintiff and the proposed cl ass

agai nst Equi Med. The individual defendants, Douglas Colkitt,

1Initia||y, certain creditors of Equi Med filed a petition to force Equi Med
into involuntary bankruptcy proceedi ngs under Chapter 7 of the Bankruptcy
Code, and Equi Med itself filed its own voluntary Chapter 11 petition. Later,
both of these proceedings involving Equi Med were converted to a |iquidation
proceedi ng under Chapter 7 of the Bankruptcy Code. Equi Med's Chapter 7
i quidation proceeding remains pending. It has been represented to the court
by Lead Counsel for the class that the Equi Med Chapter 7 l|iquidation is not
expected to result in any paynent to Equi Med's present or former equity
hol ders or to the purchasers of Equi Med common st ock



Jerone Derdel, Raynond J. Caravan, Jr., Larry W Pearson, Dani el
Beckett, Brian D. Smth and Gene Burl eson (“Defendants”) noved to
di sm ss t he Consol i dat ed Conpl ai nt on vari ous grounds, including an
alleged failure to plead fraud with the particularity required by
applicabl e | aw.

On May 9, 2000, the court granted in part and denied in part
def endants’ Mdtion to Dismss the Consolidated Conplaint (#51).
The court dismssed all clains alleging that defendants had
violated the federal securities laws by failing to disclose
viol ations of Mdicare and CHAMPUS regul ati ons governing health
care providers such as Equi Med. The court sustained the |egal
sufficiency of those portions of the Consolidated Conplaint
alleging that certain defendants violated federal securities |aws
by failing to disclose either the absence of i ndependent directors
at Equi Med, the inadequacy of EquiMd s internal accounting
controls, or both.

Followi ng the ruling on the Mdtion to Dism ss the Consol i dat ed
Conplaint, lead plaintiff filed a Revised Consolidated Anended
Class Action Conplaint on May 30, 2000 (the “Conplaint”) (#52).
Def endants answered t he Conpl ai nt denying all naterial allegations
and denying any liability to the lead plaintiff or the proposed
cl ass (#55).

The court then certified this action as a class action on

behal f of the following class (the “Class”):



Al l persons who purchased common stock of Equi Med

on the NASDAQ nar ket during the period of June 10,

1997 through June 22, 1998 and who held shares on

June 22, 1998 and were damaged thereby, except the

defendants herein; nmenbers of the individua

def endant s’ i mediate famlies; any parent,

subsidiary, affiliate, officer, or director or

Equi Med; any entity in which any excluded person

has a controlling interest; and the |egal

representatives, heirs, successors and assigns of

any excluded person. (#69)

Prior to the court’s decision on the Mtion to D smss,
di scovery on the nerits of the action was stayed under applicable
| aw. Followng the decision on the Mtion to D smss, |ead
counsel conducted extensive fact finding and docunent discovery
from the parties, certain non-party wtnesses, EquiMd, and
Equi Med’ s Bankruptcy Trustee. |In addition, each of the defendants
in the action was exam ned under oath, as were certain other
persons believed to have relevant information concerning the
al l egations of the Conplaint.
Fol | ow ng the concl usi on of discovery, all defendants, noving

for summary judgnent under Rule 56 of the Federal Rules of G vi
Procedure (#150), contended that the evidence gathered by |ead
counsel was not sufficient to create a jury 1issue whether
def endants violated the federal securities laws as alleged in the
Conpl aint. Lead counsel, opposing the summary judgnent notions in
papers and at oral argunment on February 14, 2002, contended that

the evidence marshal ed by | ead counsel was nore than adequate to

support a jury verdict and judgnent in favor of the lead plaintiff



and the C ass against all defendants. At the tine settlenent was
reached, defendants’ notions for sunmary judgnent had been fully
briefed and argued and were awaiting decision by the court.

While summary judgnent and expert disqualification notions
were pending, and with a trial date immnent, lead plaintiff and
def endants agreed to participate in private nediation. Retired
U. S District Judge Nicholas H Politan conducted a nedi ati on whi ch
resulted in an agreenent in principle to settle the action for
$1, 800, 000. The settlenent was enbodied in a Stipul ation providing
for the settlenent of the action and an award of attorney’ s fees
not to exceed thirty percent (30% of the gross settlenent fund,
i.e., $540, 000, and rei nmbursenment of costs, subject to approval by
the court.

In addition, | ead counsel was permtted to apply to the court
for a conpensatory award to plaintiffs in the amount of $10,000 in
consi deration of costs and expenses (i ncluding | ost wages) directly
relating to the representation of the class by the lead plaintiff.
This award was denied at the class action settlenent hearing
because plaintiff provided no evidence of any costs and expenses or
| ost wages directly relating to representation of the class. Any
bonus or preference to | ead counsel over ot her nenbers of the cl ass
is inconsistent with the Private Securities Litigation Reform Act

and a violation of Fed. R Cv. P. § 23.1.



The Stipulation of Settlenment, while providing that it is
cancelled and termnated if not approved by the court, or
materially nodified or reversed on appeal, expressly excludes the
fee and expense award: “Neither a nodification nor reversal on
appeal of the Fee and Expense Award shall be deened a materia
nodi fication of the Judgnment or of this Stipulation.” Par. G 1.

To determ ne appropriate attorney’s fees, the court cal cul ates

a “lodestar:” the reasonable hourly rate nultiplied by the nunber

of hours reasonably expended on successful clains. Li ndy Bros.

Builders, Inc. of Philadelphia v. Anerican Radi ator and Standard

Sanitary Corp., 487 F.2d 161, 167-68 (3d Gir. 1973) (“Lindy I”);

see also Lindy Bros. Builders, Inc. of Philadelphia v. Anerican

Radi ator and Standard Sanitary Corp., 540 F.2d 102 (3d Cir. 1976)

(en banc) (“Lindy I'1”). Plaintiff nust submt verified item zation
of the hours worked at the rate clained. Id. At 433. The
def endant, if opposing the fee award, has the burden of chal | engi ng
t he reasonabl eness of the requested fee. See Rode, 892 F.2d at
1183.

Hourly rates nmust be “in line with those prevailing in the
community for simlar service by |awers of reasonably conparable

skill, experience, and reputation.” Blumv. Stenson, 465 U. S. 886,

896 n. 11 (1984). See also Smth v. Phil adel phia Housing Auth.

107 F.3d 223, 225 (3d Gr. 1997). The prevailing market rate is

usual | y deened reasonable. See Public Interest Research G oup v.




Wndall, 51 F.3d 1179, 1185 (3d Cr. 1995). A reasonable rate is
one which will attract adequate counsel but will not produce a
windfall to the attorney. [|d.
Hour s Reasonably Expended

Excessi ve, redundant, or otherw se unnecessary hours shoul d be
excluded fromthe fees awarded. Hensley, 461 U S. at 434. \Nere
a plaintiff does not prevail on a claim distinct from his
successful claim the hours spent on the unsuccessful claimshould
not be included in the | odestar calculation. 1d. At 434.

The | odestar cal cul ati on does not conplete the fee inquiry.
O her considerations nay | ead the court to adjust the fee upward or

downward. See Hensley, 461 U. S. at 434.

A court may consider the relief awarded as conpared to that
request ed as one neasure of how successful the plaintiff was. See

Washi ngton v. Phil adel phia County Court of Common Pleas, 89 F.3d

1031, 1042 (3d Cir. 1996). This success, or |ack thereof, may be
taken into consideration when awardi ng fees. 1d.

Plaintiffs first filed their Mdtion for Attorney’'s Fees and
Costs related to the settlenent on August 28, 2000 (#204).
Plaintiffs asked the court to conpensate themby considering their
current hourly rates rather than the rates charged at the tine the
servi ces were perforned. The clainmed “lodestar” in the initia

petition was $992, 663. 25; costs clained were $126, 942. 74.



In awarding the prevailing party attorney’s fees in a federal
action, the court has discretion to consider counsel’s current
hourly rate or to consider the historical date wth a delay

multiplier. See Keenan v. City of Phil adel phia, 983 F. 2d 459 (3d

Cr. 1992). Pretrial Oder No. 1 required plaintiff’s counsel to
keep contenporary time records and submt themto | ead counsel on
a nonthly basis; |ead counsel was then required to submt themto
the court under seal with a certification that the fees were
reasonabl e and necessary for the benefit of the class. Thi s
regulation of requested fees would be ineffective, if not
meani ngl ess, unless fees were awarded on a historical rather than
current basis. Accordingly, |ead counsel was required to submt a
fee petition on a historical basis consistent with the previous
subm ssi ons under seal .

The court accepts |ead counsel’s certification of the hours
expended and the reasonabl eness of the historical hourly rates.
The revised petition now before the court, filed Novenber 1, 2002
(#219) reports a |l odestar totaling $846,042.25, but the amount of
the award requested is $540,000, consistent with the cap on
attorney’s fees in the Stipulation of Settlenent. The fees
requested total 30 per cent of the settlenent anobunt. A request
for fees less than the lodestar would ordinarily be routinely

awar ded, but we are also required to adjust the |odestar by the



results obtained. Here, many of plaintiff’s initial clains failed
to survive a Motion to D sm ss.

The bankruptcy of the corporate defendant limted recovery to
i nsurance available for liability of the individual defendants
only. Counsel’s effort to obtain the bulk of that insurance for
the benefit of the class was persistent and effective and produced
the only sunms available for settlenent. Nevert hel ess, the
resulting settlenment fund, while the best that could be obtained,
was far less than the sumoriginally clained.

Plaintiffs originally brought this action alleging: (1)
m sstatenments or om ssions based on alleged Medi care and CHAMPUS
fraud; (2) non-discl osure of i nadequate accounting nmet hods; and (3)
| ack of independence of <certain directors. The court: (1)
di sm ssed the clainms of msstatenents or om ssi ons based on al | eged
Medi care and CHAMPUS fraud on both counts; (2) dism ssed the claim
of non-di scl osure of inadequate accounting nethods as to the other
si x i ndividual defendants; (3) dism ssed the claimconcerning the
| ack of independence of certain directors as to four individua
def endants; and denied the notion to dism ss as to three individual
def endants only.

Where a plaintiff class does not prevail on a claimdistinct
from the successful claim the hours spent on the unsuccessful

cl ai mshoul d not be included in any | odestar cal cul ation. 1In those



circunstances, the court is justified in mking a dowward
departure fromthe fees sought by counsel.

This is especially true when the revised request for expenses
in the amount of $124,184.35 is considered. A reasonable award of
expenses in addition to attorney’s fees is not objectionable, but
inthis class action where it was agreed the attorney’s fees woul d
be no nore than 30 percent of a very |imted recovery, the initial
request was for reinbursenment of $126,942.74 in expenses, equal to
24% per cent of the fee award requested. Even when the petition
for expenses was revised to exclude costs customarily included in
the generous hourly fees (such as local telephone charges and
post age), the anount cl ai ned was $124, 184. 35 or 23% percent of the
fee award, a sumclearly excessive in viewof the |[imted recovery
obt ai ned for the cl ass. Because the docunentation of expenses
supplied to the court was inadequate, we cannot be sure how nuch
expense was incurred after the |ack of defendants’ resources was
known, but in the circunstances, it was an obligation of |ead
counsel to exercise greater control of costs, an obligation that
shoul d have been taken nore seriously in assigning so many ot her
law firnms to assist |ead counsel. The statutory schenme for
appoi ntnent of |ead counsel in the Private Securities Litigation
Ref orm Act does not contenplate the proliferation of counsel with
concomtant fees and expenses to the detrinment of the anount

avail able for distribution to the cl ass.



The court is of the viewthat the total anpbunt of attorney’s
fees and expenses to be awarded should be no nore than one-third
(33 1/39% of the gross settlenent sum or $600, 000. 00. Therefore,
the court wll award attorney’s fees in the total anmount of
$475, 815. 65 and costs in the total ampbunt of $124,184. 35.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

IN RE:  EQUI MED, | NC. : MASTER FI LE NO.

SECURI TI ES LI TI GATI ON : 98- cv-5374 (NS)

Thi s Docunent Relates to

ALL ACTI ONS : CLASS ACTI ON

ORDER

AND NOW this 3¢ day of March, 2003, upon consideration of class
counsel’s petition for attorney’s fees and costs (#204), as provided
for by Settlenment Agreenent approved by the court (#212), attorney’s

fees and costs are awarded as fol |l ows:

Attorney’s Tot al

Fees Cost s Di stribution
Stull, Stull & Brody $337,628.75 $99, 136. 18 $436, 764. 93
Bernard M Gross, P.C. $ 76, 266. 60 $ 8,031.45 $ 84, 298. 05
Savett Frutkin Podel l
& Ryan, P.C. $ 10, 368.72 $ 4, 062.03 $ 14, 430.75
Schiffrin & Barroway, LLP $ 26,332.78 $ 7,038.18 $ 33,370.96

M | berg Wei ss Bershad



Hynes & Lerach, LLP $ 1,398.27 $ 1,376.80 $ 2,775.07

Abbey Gardy $ 23,820.53 $ 4,539.71 $ 28, 360.24
Total s $475, 815. 65 $124,184. 35 $600, 000. 00
BY THE COURT:
S J.
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